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An act to add Section 9951 to the (California) Vehicle Code, relating to vehicles. 

LEGISLATIVE COUNSEL'S DIGEST 
AB 213, Leslie. Vehicles: manufacturers: disclosure. 
Existing law sets forth various provisions governing vehicle manufacturers. Those provisions 
include the requirement that manufacturers disclose in the owner's manual, or other written 
material, as specified, of a new motor vehicle sold in this state, the fact that the vehicle, as 
equipped, may not be operated with tire chains. 

This bill would require a manufacturer of a new motor vehicle sold or leased in this state that is 
equipped with one or more recording devices, commonly referred to as "event data recorders 
(EDR)" or "sensing and diagnostic modules (SDM)," to disclose that fact in the owner's manual 
for the vehicle. The bill would prohibit specified data that is recorded on a recording device from 
being downloaded or otherwise retrieved by a person other than the registered owner of the 
motor vehicle, except under specified circumstances. The bill would also require a subscription 
service agreement to disclose that specified information may be recorded or transmitted as part 
of the subscription service. 

The bill would provide that it applies to all motor vehicles manufactured on or after July 1, 2004. 
Because a violation of the Vehicle Code is an infraction, the bill would create new infractions, 
thereby imposing a state-mandated local program. The California Constitution requires the state 
to reimburse local agencies and school districts for certain costs mandated by the state. Statutory 
provisions establish procedures for making that reimbursement. This bill would provide that no 
reimbursement is required by this act for a specified reason.  

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 
SECTION 1. Section 9951 is added to the Vehicle Code, to read: 

9951. 
(a) A manufacturer of a new motor vehicle sold or leased in this state, which is equipped with one 
or more recording devices commonly referred to as "event data recorders (EDR)" or "sensing and 
diagnostic modules (SDM)," shall disclose that fact in the owner's manual for the 
vehicle. 
(b) As used in this section, "recording device" means a device that is installed by the 
manufacturer of the vehicle and does one or more of the following, for the purpose of retrieving 
data after an accident: 



(1) Records how fast and in which direction the motor vehicle is traveling. 
(2) Records a history of where the motor vehicle travels. 
(3) Records steering performance. 
(4) Records brake performance, including, but not limited to, whether brakes were applied before 
an accident. 
(5) Records the driver's seatbelt status. 
(6) Has the ability to transmit information concerning an accident in which the motor vehicle has 
been involved to a central communications system when an accident occurs. 

(c) Data described in subdivision 
(b) that is recorded on a recording device may not be downloaded or otherwise retrieved by a 
person other than the registered owner of the motor vehicle, except under one of the following 
circumstances: 

(1) The registered owner of the motor vehicle consents to the retrieval of the information. 
(2) In response to an order of a court having jurisdiction to issue the order. 
(3) For the purpose of improving motor vehicle safety, including for medical research of the 
human body's reaction to motor vehicle accidents, and the identity of the registered owner or 
driver is not disclosed in connection with that retrieved data. The disclosure of the vehicle 
identification number (VIN) for the purpose of improving vehicle safety, including for medical 
research of the human body's reaction to motor vehicle accidents, does not constitute the 
disclosure of the identity of the registered owner or driver.  
(4) Data is retrieved by a licensed new motor vehicle dealer, or by an automotive technician as 
defined in Section 9880.1 of the Business and Professions Code, for the the purpose of 
diagnosing, servicing, or repairing the motor vehicle. 

(d) A person authorized to download or otherwise retrieve data from a recording device pursuant 
to paragraph (3) of subdivision (c), may not release that data, except to share the data among the 
motor vehicle safety and medical research communities, to advance motor vehicle safety, and 
only if the identity of the registered owner or driver is not disclosed. 
(e) (1) If a motor vehicle is equipped with a recording device that is capable of recording or 
transmitting information as described in paragraph (2) or (6) of subdivision (b) and that capability 
is part of a subscription service, the fact that the information may be recorded or transmitted shall 
be disclosed in the subscription service agreement. (2) Subdivision (c) does not apply to 
subscription services meeting the requirements of paragraph (1). 
(f) This section applies to all motor vehicles manufactured on or after July 1, 2004. 

SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the 
California Constitution because the only costs that may be incurred by a local agency or school 
district will be incurred because this act creates a new crime or infraction, eliminates a crime or 
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 of 
the Government Code, or changes the definition of a crime within the meaning of Section 6 of 
Article XIII B of the California Constitution. 
 
 

 

 

 



Analysis by W. R. “Rusty” Haight 
Collision Safety Institute 

In early 2000, the Vetronix Corp of Santa Barbara made the “Crash Data 
Retrieval (CDR) System” publicly available. The CDR System - essentially 
a diagnostic “scan tool” like the other scan tools they make for activities 
such as emissions checks and engine diagnostics - extracts crash data 
from the air bag control module in some of the cars capable of saving that 
data in the event of a crash. The system was first capable of extracting 
data from General Motors (GM) vehicles and in 2003 it was extended to 
allow access to a limited number of Ford vehicles. In the near future, the 
system will be expanded to additional Ford models and, before long, other 
manufacturers’s vehicles will be accessible using this system. 

After the system’s release, it was inevitable that crash data would begin to 
find its way into the courts and, of course, catch the attention of the media. Naturally, since 
criminal cases generally find their way to trial sooner than civil cases, crash data extracted using 
the CDR System started to appear in criminal cases around the country in late 2000 and they 
continue into 2004. http://www.collisionsafety.net/Course_pages/legalcdr.htm  

One of the earliest well known cases occurred in Jefferson County, Colorado, and involved a 
teenage driver who, while speeding, lost control of his car in a yaw and the car ended up going 
sideways into a utility pole. The prosecution offered the CDR data at trial and showed that the car 
had been going, at one point, some 78mph - well in excess of either the posted limit or what 
would be safe on that road. The defense seized on the fact that, at one point, the driver appeared 
to apply the car’s brakes and the crash data showed what appeared to be a substantial speed 
loss - as though the driver tried to slow the car - before impact. In the end, the driver was 
acquitted of felony vehicular assault charges (relative to injuries to occupants). Rather than 
focusing on the fact that the data was ultimately used in part to actually acquit the driver, the 
media seized on the notion that this was a secret “black box” installed by the manufacturers 
without the knowledge of unsuspecting owners/drivers and was an extension of some “evil 
corporate big brother” technology installed to spy on us. More recent media accounts have 
similarly overlooked this case and focused instead on, for example, “your car as a witness for the 
prosecution..” Over time, there have been other similar high profile cases involving the Event 
Data Recorder (EDR) technology. One relatively recent case in south Florida made national 
headlines starting in USA Today and then other media outlets where data from a crash was used 
in trial together with the normal reconstruction done and the driver was convicted. Articles about 
this technology have appeared in national news magazines as well as on the television and radio 
news nationally in the US and Canada as well as locally. Most, if not all, media accounts 
ultimately turn their attention from the case at hand - away from the actions of the involved driver 
who killed or maimed others - and focus on the red herring issue of “privacy” instead. 

Without going too much into a discussion of how factually the media “reports” the news as 
opposed to the sensationalism of the news, “some” knowledge of this system ultimately made its 
way to the office of California Assemblyman Tim Leslie of the 4 District in California, the Roseville 
area. In January 2003, Assemblyman Leslie introduced Assembly Bill 213: “Vehicles: Event Data 
Recorders.” 

As part of an exchange of correspondence between Assemblyman Leslie and myself, he wrote to 
me as the bill found its way through committee defending it this way: “AB 213 is a warranted and 
measured response aimed at protecting consumers from recording devices installed on their 
vehicles without their permission.” In that same correspondence, he continued, “The bill will not 
stop advancements in motor safety (sic) - it will however prevent unwarranted seizures of the 
information contained on (sic) these devices.” (For my part, I asked Assemblyman Leslie, 



pointedly, why consumers needed to be “protected” from these devices? I wonder, are there 
sharp edges or small parts that could be swallowed I wasn’t aware of..?) 

In the end, over objections by myself directly to Assemblyman Leslie and others in the state 
legislature in addition to objections forwarded by police officers from throughout California, AB 
213 was passed, signed by the former governor and will become California Vehicle Code Section 
9951 to take effect in 2004. 

But what IS that actual effect? How will it effect our handling of EDR data using the CDR system? 
There’s been a lot of hand wringing since the passage of the section about how it will keep us 
from getting at EDR data, but will it? 

For starters, the section is one of those found in the vehicle code which might be described as an 
“enabler” or administrative section. It’s going to be found after section 9950 which is “statement of 
horsepower rating of engine” in the Vehicle Code under the “Vehicle Sales” division as it relates 
to advertising brochures and manuals. The section does not specify an act that any individual 
could commit. No specificity is offered relative to a “violation” or act or omission opposite to the 
terms of the section is a “crime” whether infraction, misdemeanor or felony. It’s actually broken 
into several pertinent sub sections and each warrants individual examination.  

The first, section 9951(a) basically tries to bring state law on parity with Federal law by directing 
manufacturers that any car manufactured and sold or leased in California after July 1, 2004 
(we’re talking about model year 2005 for the most part now) “...which is equipped with one or 
more recording devices commonly referred to as ‘event data recorders (EDR)’ or ‘sensing and 
diagnostic modules (SDM),’ shall disclose that fact in the owner's manual for the vehicle.” This 
text truly highlights the glaring, utter lack of research conducted on this technology by the 
Assemblyman’s office in preparation of the legislation. Had they stopped mid-hype to check, 
they’d have learned that General Motors, for example, has been installing this technology in cars 
going back to about 1990 in one fashion or another and, once it reached the point where their 
cars truly had an EDR capability, all owner’s manuals in all GM vehicles included text which 
addressed this very point. One example direct from a GM owner’s manual I use when conducting 
the CDR Operator’s Certification Course reads: “your vehicle is equipped with a crash sensing 
and diagnostic module which records information about the frontal air bag system. The module 
records information about...driver’s safety belt usage at deployment. Some modules also record 
speed, engine rpm, brake and throttle data.” How much more clear can it be? In short, we can 
easily see that sub-section “a” of CVC 9951 is really rendered meaningless before the law even 
takes effect. Not only has GM already included this information but Ford began putting this type of 
information in their owner’s manuals in 2001 and other manufacturers with similar capabilities 
have long put such notice in their owner’s manuals. GM has, in fact, devoted a full page in the 
2004 owner’s manual to a description of the system and it’s specifically listed in the index as an 
individual information item. 

One might argue that “no one reads the owner’s manual anyway, so what good is that?” While 
the legislature at least recognized case law in this regard such that the courts have long held that 
the owner’s manual was sufficient notice to the consumer and that the consumer has a specific 
responsibility for having read the owner’s manual for their car, what other method of 
dissemination of this information would one suggest? The very inclusion of this text in the CVC 
section is an acknowledgment that this type of notice is sufficient. 

While on one hand, one of the intended safety benefits of this system is relative to the issue of 
driver awareness, on the other hand, unless the government takes stops to increase that 
awareness, how can it be done effectively? For example, the manufacturers put extensive seat 
belt use information in the owner’s manual but it’s the government who stresses the importance 
of seat belt use thru “click it or ticket” campaigns and the “Vince and Larry” commercials. But the 
manufacturers aren’t required to take any further action to push seat belt use so why should the 



be so required in this respect? From a practical perspective we can’t, after all, require 
manufacturer’s to take out expensive ads in newspapers or buy air time to supplement the 
standing requirement the consumer has to be familiar with the content of their owner’s manual. 
Studies from Europe suggest that the sheer number of crashes can be reduced by as much as 
25- 30% where people know that the car they’re driving has a data recorder installed. So, while 
I’m very supportive of the effort to make knowledge of the EDR component’s existence and 
installation more commonplace - more well known so long as it’s accurately portrayed to the 
general public - I’m open to suggestions as to how to do it apart from the unwitting role the media 
has already played in this regard by sensationalizing the privacy issue. 

I suggested to Assemblyman Leslie that, as with seat belt use, the government might reasonably 
assume that role and he replied that there was no sate money available for such a program. He 
wrote to me: “The state should not expend taxpayer dollars that will only serve to educate those 
drivers who own GMs and Fords about a device that can be, as you mentioned in your 
correspondence, easily read about in the owner’s manual.” 

But let’s assume that section “a” has application, the test of that application is then the “b” 
subsection which defines a “recording device:” 

“...as used in this section, ‘recording device’ means a device that is installed by the manufacturer 
of the vehicle and does one or more of the following, for the purpose of retrieving data after an 
accident:  
(1) Records how fast and in which direction the motor vehicle is traveling. 
(2) Records a history of where the motor vehicle travels. 
(3) Records steering performance. 
(4) Records brake performance, including, but not limited to, whether brakes were applied before 
an accident. 
(5) Records the driver's seatbelt status. 
(6) Has the ability to transmit information concerning an accident in which the motor vehicle has 
been involved to a central communications system when an accident occurs.” 

First, the sub-section specifies that a “recording device” is something installed by the 
manufacturer for “the purpose of retrieving data after an accident.” The actual device we’re talking 
about - the specific term SDM is used in the language of this section and the legislative counsel’s 
digest over and over - is installed for the purpose of controlling the supplemental restraint system: 
the air bags and seat belt pretensioners. The device runs the diagnostic on the air bag system in 
the car then analyzes crash pulse data to make the deployment/no-deployment decision in a 
crash event and is a safety component first, last and always. It is installed for the express 
purpose of protecting the occupants using supplemental restraints (air bags and seat belt 
pretensioners). As something of a bonus, it MAY also record crash data. It was not installed for 
“the purpose of retrieving data after an accident.” 

More to the point, in the law, when it says “if one does x AND y, it is a violation...” that means one 
has to do BOTH “x” AND “y” or it’s simply not a violation of that section. So taking that into 
consideration, let’s see what’s actually then covered by this section starting with item (1) which 
says it’s a “recording device” if it “records how fast and in which direction the motor vehicle is 
traveling.” None, not one, of the air bag control modules in cars, trucks and other SUVs on the 
road record both speed AND direction. None, period. So this first item just doesn’t apply but it 
demonstrates the unadulterated ignorance of the system and lack of meaningful research done 
by the people who cobbled this legislature together. 

Item (2) would be that the device “records a history of where the motor vehicle travels.” Again, 
none, not one of these modules does that. In the end, this item is really laughably irrelevant. 



Item (3) suggests the device would be covered if it “records steering performance.” None do so 
this is again an irrelevant and meaningless description. 

Item (4) requires that the device: “records brake performance, including, but not limited to, 
whether brakes were applied before an accident.” While no device records “brake performance” - 
a term not really defined in the section as written but suggesting everything from some manner of 
a braking friction coefficient to how well the brakes performed to stop or slow the car - it does go 
on to suggest that one aspect would be “whether the brakes were applied before the accident.” 

In reality, some - but not all - GM air bag control modules (SDMs) record whether or not the brake 
SWITCH was in an “on” or “off” condition for some period essentially before a crash, but that 
doesn’t necessarily mean that the brakes were actually APPLIED “before the accident” nor does 
that describe any measure of “performance.” Moreover, when one considers that (a) this doesn’t 
apply to all GM vehicles because some don’t have what’s known as “pre-crash” data to include 
brake switch position recording nor does it apply to (b) any Ford vehicle because none of those 
systems record ANY “pre-crash” data, then one might argue that this item is (1) overly broad or 
vague, (2) doesn’t provide “equal protection” (applies to one manufacturer and not another) 
and/or (3) singles out only certain makes and models of vehicles with systems which have that 
capability. In any case, we see again clearly the utter lack of research done by the legislator in 
the preparation of this bill. 

Item (5) stipulates that this law will apply to a vehicle which “records the driver's seatbelt status.” 
But what is the “status” of a seat belt? I think this demonstrates that someone showed the 
legislator a CDR report because that wording is direct from the report for a GM download, but in 
terms of a Ford download the word “status” is simply not used. Again, one might easily argue that 
this item is overly broad or vague, it doesn’t provide “equal protection,” or targets only certain 
makes of vehicles with systems which have the capability to capture “status.” In other places in 
the law, the word “status” is used to refer to “under or over a certain age” - curfew is, for example, 
a “status” crime - or could it mean it’s “status” is “present in the car” or that it’s “tangled...” In any 
event, we see again the utter lack of reasonable research done by the legislator in the 
preparation of this bill. 

Item (6) is interesting because it’s clearly written with a specific system in mind where it describes 
a unit which “has the ability to transmit information concerning an accident in which the motor 
vehicle has been involved to a central communications system when an accident occurs.” In the 
legislative legal counsel’s analysis it specifically mentions the GM optional subscription service 
known as OnStar. In Assemblyman Leslie’s correspondence to me, he writes “OnStar is entirely 
different than EDRs and SDMs because by subscribing to the service, car-owners are opting-in to 
having a device on their car...” 

While he starts out correctly pointing out that OnStar is entirely different than an SDM or EDR, he 
misses the more important difference: the air bag control module (whether the GM SDM or Ford 
RCM) simply does not have the ability to transmit anything to any “communications system” 
(system?). So, this item doesn’t apply either. 

OnStar, for example, is an optional package installed in a GM vehicle using equipment that is 
separate and apart from the air bag control module. While it does rely on a signal from the SDM 
that there’s been a deployment of the air bags to activate the crash notification system it’s an 
important distinction to note that that’s done in the OnStar component, NOT in the SDM and we 
download nothing from OnStar or the OnStar equipment using the CDR System. 

So, when we look at the module this law is supposed to target, we find it’s either grossly 
misidentified or so poorly identified in the language of this section that one can easily argue the 



section is ultimately meaningless but there’s a more important point yet to come: access 
authority. 

The section reads, up to this point, that there’s got to be a mention in the owner’s manual that this 
system exists in the subject car (section “a”) if it does any of these things (section ”b”). The next 
section (section “c”) goes on to define who can then access data if it meets the requirements of 
section “b.” It reads: 

“Data described in subdivision (b) that is recorded on (sic) a recording device may not be 
downloaded or otherwise retrieved by a person other than the registered owner of the motor 
vehicle, except under one of the following circumstances: (1) The registered owner of the motor 
vehicle consents to the retrieval of the information. 
(2) In response to an order of a court having jurisdiction to issue the order. 
(3) For the purpose of improving motor vehicle safety, including for medical research of the 
human body's reaction to motor vehicle accidents, and the identity of the registered owner or 
driver is not disclosed in connection with that retrieved data. The disclosure of the vehicle 
identification number (VIN) for the purpose of improving vehicle safety, including for medical 
research of the human body's reaction to motor vehicle accidents, does not constitute the 
disclosure of the identity of the registered owner or driver. 
(4) The data is retrieved by a licensed new motor vehicle dealer, or by an automotive technician 
as defined in Section 9880.1 of the Business and Professions Code, for the purpose of 
diagnosing, servicing, or repairing the motor vehicle.” 

Assuming we’re dealing with a module that somehow fits the description of section “b,” we can 
find here a list of those who can access data stored in this module apart from the car’s registered 
owner. While we shouldn’t overlook the fact that the registered owner might not be the driver at 
the time of a given crash and whose actions would seem to be those the Assemblyman would 
seem to want to protect, let’s examine item (1). Item (1) calls for the registered owner to give 
consent to the “download” of the data. But, Mr Assemblyman, what about when the driver and/or 
registered owner are dead in the car after the crash? 

Informed consent is a relatively complex legal concept that is debated and discussed daily in 
medical malpractice cases across the country. It often comes down to the question: did the 
subject understand the implications of the consent given? In terms we’re likely more familiar with, 
contemplate how often the consent search of a car by police becomes the subject of a motion to 
exclude evidence based on the way the consent was requested or given. I think this is another 
clear example of the lack of forethought and information in the writing of this legislation. So, 
without guidance as to what will constitute adequate consent - perhaps we should quiz the owner 
or driver on the contents of the owner’s manual in the field? - the section leaves us again wanting 
for detail, for specificity and adequate guidance. (We’ve all heard it one time or another: 
“Objection, your honor, vague and ambiguous. Lacks foundation.”) 

Part (2) calls for release of information in response to a court order; a search warrant. That would 
seem clear enough. In essence, it really restates the obvious: if a court issues a warrant one can 
do whatever the warrant allows. 

Part (3) is the most interesting of the group of exceptions. It allows retrieval of the data for the 
“purpose of improving motor vehicle safety.” Is that not the reason for a police crash investigation 
in the first place? Is that not why we enforce laws or collect crash information? I contend that 
effective crash investigation - whether done by the police, the government or a private entity - is 
the ultimate foundation of motor vehicle safety. To that end, collection of ALL available evidence 
or information is a necessary component. If we don’t have sufficient crash information available to 
develop meaningful crash statistics there is no hope we can implement one of the “Three E’s of 
Traffic Safety:” engineering, enforcement or education. If we don’t have enough information about 
why a crash or cluster of crashes happened, we can’t re-engineer the road or the car, we can’t 



develop effective selective enforcement plans and we can’t educate the driving public to improve 
traffic safety; even if Assemblyman Leslie says the state doesn’t have money to do that. In that 
regard then, one can easily argue, as has been done for decades, that effective, complete crash 
investigations to include the gathering of ALL available crash information - particularly to include 
that information from the EDR component in the car - is the cornerstone of traffic safety and 
therefore specifically authorized under the section. 

The last part, item (4) allows for data retrieval “by a licensed new motor vehicle dealer, or by an 
automotive technician as defined in Section 9880.1 of the Business and Professions Code, for the 
purpose of diagnosing, servicing, or repairing the motor vehicle.” This again illustrates the sheer 
ignorance of those who put this legislation together. No auto dealer and only an “automotive 
technician” involved in forensic auto exams as opposed to ordinary repair has bought the CDR 
System from Vetronix. The CDR system is simply not a repair related scan tool. 

This is an important distinction that comes up with respect to the type of data the CDR System 
extracts from the car’s air bag control module and what it does not extract. It extracts CRASH 
data. There are other scan tools which extract service related data a dealer or “automotive 
technician” might find helpful in terms of repair but the CDR system extracts and interprets crash 
data truly unrelated to a repair function. 

An aspect not addressed yet in this narrative and not specifically addressed in the vehicle code 
section is access authority in police work as a function of normal police crash investigation. 
Surely one of the concerns voiced even before this is legislation was offered was about how or if 
a police agency should develop policy with respect to when officers should download data, 
harvest and impound air bag control modules and now deal with the provisions of this section. I 
think it should be clear by now that the police already have sufficient authority to remove light 
bulbs for filament examination, seat belts for an indication of use in a crash and other car parts - 
just as the air bag control module is a car part - and such activity is already covered by ample 
case law and really the activity is clearly part of the third (3) item which allows for downloading in 
the interest of traffic safety so why wasn’t that addressed in this section in more detail? The last 
part of the new section reads: “(d) A person authorized to download or otherwise retrieve data 
from a recording device pursuant to paragraph (3) of subdivision (c), may not release that data, 
except to share the data among the motor vehicle safety and medical research communities, to 
advance motor vehicle safety, and only if the identity of the registered owner or driver is not 
disclosed.” What this says is that if you collect the data as part of a traffic safety effort you can 
exchange that data with others so long as you don’t identify the owner or driver of the subject car. 
What’s important to note here is that paragraph (3) specifies that including the VIN in the 
downloaded data DOES NOT constitute an identification of the individual owner or driver. 

What’s not addressed here and again, as so many times before, illustrates the lack of real, 
meaningful research that went into this legislation, is that necessarily when this information 
becomes part of a police crash report, the driver(s) and owner(s) will most assuredly be identified 
in the report. In short, the text is again meaningless because it can’t address the practicalities of 
the use of this data and runs counter to established rules of discovery in both civil and criminal 
cases. 

A final entry in the section reads: “(2) Subdivision (c) does not apply to subscription services 
meeting the requirements of paragraph (1).” This confusing text would appear to say that if the 
owner or driver has a subscription service (for example OnStar) then I take it to mean that simply 
having that subscription service constitutes consent (as described in paragraph (1)). Finally, in 
the context of this technology, “privacy” is an interesting and necessary concept to include and 
examine in this discussion. By definition, the concept of privacy is focuses on the idea that 
“personal” information about an identifiable individual can be kept from others where that 
individual has an expectation of the privacy of that information. Privacy is “the quality of being 



secluded from the presence or view of others” where “private” is something “confined to particular 
persons or groups or providing privacy.” 

When one drives down the road, in a public place, in plain view, doing something that can be 
seen by those in the area, recorded by still photography or video and replayed without their 
consent, for example, on public television...where does one have an “expectation of privacy” with 
respect to the driving conduct that can be observed in plain view and do I need to point out that 
that conduct is the very data collected in the case of a crash? 

I contend, and I believe there’s ample case law to support this painfully obvious position, that 
drivers simply do not have an expectation of privacy for the act of driving and, moreover, have 
none relative to the limited but focused information captured by the EDR component. I contend 
that there is simply no extension of “privacy” to the act of driving in a public place and in plain 
view. But let’s put it in the context of the information potentially gathered by one of these EDR 
components. 

(1) Seat belt use (not “status”). Since, in California not wearing the seat belt is a primary 
ticketable offense, it follows that the law reasonably recognizes that anyone outside the car - a 
passing police officer for example - can see whether or not the belt’s being worn because that 
activity is in plain view. Clearly, no privacy exclusion is extended to that observation and there is 
the obvious recognition that a driver can expect no privacy for actions he takes or fails to take 
while driving. In the context of this technology, the confirmation of that seat belt use in a crash 
using the EDR component is not an infringement on the driver’s privacy notwithstanding the fact 
that there is very obviously no expectation of privacy in the situation described. After the crash, 
the reconstructionist is going to confirm this belt use by belt examination or examination of the 
body for appropriate marks from the belt, so the information from the Ford system that the belt is 
buckled or engaged or an indication of buckled or unbuckled as defined by “status” on GM 
products is confirming, corroborating information and not private or personal. 

(2) Vehicle speed is similarly a public act. Anyone standing on the corner can see, photograph 
and video tape the car go by at “X”mph in a “Y”mph speed zone. Eyewitness to crashes are 
called upon all the time to give their estimate of the vehicle’s speed before the crash in trial and 
when interviewed at the scene by the police. Police officers using radar for enforcement first 
make a visual estimate of the car’s speed - in a public place - before they use radar to confirm 
their visual observation and estimate just as in reconstructing a crash we would in some fashion 
figure the vehicle’s speed then corroborate it with the EDR data. So, again we have a situation 
where the driving activity observed is something done in a public place where they’re no 
expectation of privacy with respect to the act. 

(3) Engine rpm and throttle position really go hand-in-hand. By way of example, we see a car 
stopped at a stop sign and hear the engine suddenly roar and the tires squeal as the car 
accelerates quickly from a stop. We’re observing - again in a public place and in plain view - the 
application of likely a high percentage of wide open throttle and we’re hearing the engine rpm as 
a function of the engine sounds and the evidence of that application and result as a function of 
the acceleration scuff on the ground where the car started. When the car crashes, the police at 
the scene are going to further document this activity thru an analysis of the marks the car left 
accelerating from a stop and ultimately from its speed at impact from more tire marks and bent 
metal. 

None of the information contained in the EDR component is “private,” and none is done where 
there is an expectation of privacy. The EDR component doesn’t record voice conversations. It 
doesn’t record the name of the driver, his driver license number or any of his PERSONAL 
information therefore this is NOT about “privacy.” The new CVC section even goes so far as to 
sate what the Federal government has already stated, that being the disclosure of the VIN 
doesn’t constitute an individual identification. Privacy in this context is nothing more than a red 



herring issue. What it records - WHEN it records it - is objective information about what was 
happening with the car when the crash occurred. We need to not loose sight of that distinction 
when media or desperate lawyers try to turn this into a privacy witch hunt. 

When the EDR data is used correctly, it’s used as a supplement to a normal reconstruction and 
gives us - whichever side of a case we’re working on - corroborating and supporting information 
about a crash and it’s part of a larger traffic safety effort in one fashion or another. 

Vehicle Code Section 9951 will take effect - such as that might turn out to be - in 2004. As 
pointed out, the “a” subsection will change nothing the manufacturers do and, of course, will 
change nothing a reconstructionist does. 

The “b” section which ostensibly would define what the “device” can do is really so ineffectively 
written it is a virtual certainty that if a lawyer tries to use that as the basis to exclude EDR 
evidence - although there’s no provision for that in this section - that one can argue it simply 
doesn’t apply to the types of devices we’re actually dealing with in cars today. 

As to the “c” section which would theoretically define who can access the data in the EDR 
component, lawyers I’ve talked to who both actually understand the EDR technology and have 
read this section tell me that no reasonable judge around is going to exclude evidence based on 
this vehicle code section not only because of it’s vague and inaccurate descriptions and text in 
the “b” section and elsewhere but moreover because there are already so many exceptions to 
“ownership” of information about or in a car during a police crash investigation they point out that 
this really changes nothing in that respect and won’t supercede existing provisions and the law. 

Having said that, I would still recommend strongly that police officers who anticipate using a CDR 
system meet with their local prosecutor’s office and discuss the differences between a download 
at the scene of a crash during the at-scene investigation as opposed to a download after the car’s 
been impounded for further examination and draw a comparison between the capture of data in 
each of those situations with the removal of, for example, a lamp for filament examination. They 
should also point out the text of the new CVC section and the flaws in that section as noted in this 
narrative. 

Ultimately, the discussion should go to the question of “do you, Mr Prosecutor, want me to get a 
warrant for this data every time, in each of these situations or not?” More often than not, they will 
tell you that it’s not necessary but, some will suggest it’s the “safest” approach. You should then 
work with them to set forth the wording of that warrant so it’s consistent and covers the actual 
activity keeping in mind that it may lead to a requirement to obtain a warrant for ANY car part - ie: 
bulbs - you examine or plan to use as evidence in a crash related case. 

Another consideration here has to do with the harvesting and retention of the air bag control 
module itself. For my part, I strongly recommend that investigators make every effort to leave the 
module intact in the car. A download of the data can and should be done without removing the 
module from the car and the module itself is largely meaningless as an exhibit in trial. While it 
makes for interesting “show and tell,” removing it can lead to a spoliation claim against the 
investigator and his company or police agency and is really an unnecessary step. 

In the “private sector,” for civil cases, there are already well established rules of discovery 
allowing access to and inspection, documentation and examination of the opposing side’s car 
after a crash. This activity was clearly not anticipated by the CVC section. While the section talks 
about downloading only with a court order or with the owner’s consent, when the car is made 
available as part of normal discovery, those concepts fall to the wayside. In short, for those who 
follow the normal rules of discovery in civil cases, this section is again meaningless. 



In the final analysis, while AB 213 that ultimately became CVC 9951 is, well, interesting and has 
caused some unnecessary hand wringing, it’s largely meaningless to our current reconstruction 
activities using this technology in both law enforcement and the private sector so long as we read 
and understand it. We should each in our respective jobs have already contemplated the best 
way to access data such that it would be admissible and, as a function of adequate training in this 
technology, we should understand the operation and limitations of the components and use of the 
extracted data to support our normal reconstruction activities toward traffic safety. 


